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QUESTIONS PRESENTED 

 

Is an unsuccessful attempt to detain a suspect by                 

use of physical force a “seizure” within the meaning                 

of the Fourth Amendment or must physical force be                 

successful in detaining a suspect to constitute a               

“seizure”? 
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SUMMARY OF ARGUMENT 

THE PETITIONER AFFIRMS THAT AN UNSUCCESSFUL 

ATTEMPT TO DETAIN A SUSPECT BY USE OF PHYSICAL FORCE IS 

A "SEIZURE" WITHIN THE MEANING OF THE FOURTH 

AMENDMENT FOR TWO MAIN REASONS. FIRST, USING THE 

DOCTRINE OF ORIGINAL INTENT, WE CAN ESTABLISH THAT THE 

CONSTITUTION MUST BE INTERPRETED ACCORDING TO THE 

FRAMERS' ORIGINAL INTENT WHILE CRAFTING THE DOCUMENT. 

THE FOURTH AMENDMENT WAS WRITTEN WITH THE INTENT 

OF REPRESENTING COMMON LAW, AND ACCORDING TO COMMON 

LAW, A "COMMON LAW ARREST" IS INTERCHANGEABLE WITH A 

"SEIZURE" MENTIONED IN THE FOURTH AMENDMENT. A 

COMMON LAW ARREST COMPRISES THE OBTAINING OF CUSTODY 

OVER THE SUSPECT BY A POLICE OFFICER WITH THE INTENT BY 

THE OFFICER TO DO SO. REGARDLESS OF WHETHER THE 

SUSPECT ESCAPED, IF A POLICE OFFICER USES PHYSICAL FORCE 

TO "OBTAIN CUSTODY" OVER A SUSPECT AND INTENDS TO 

DETAIN THEM, THE ACTION IS A COMMON LAW ARREST 

REGARDLESS OF WHETHER THE SUSPECT ESCAPES. 

THEREFORE, TORRES' ARREST MUST BE UNCONSTITUTIONAL 

BY THE FOURTH AMENDMENT BECAUSE IT FULFILLS BOTH 

ASPECTS OF THE COMMON LAW ARREST DEFINITION; THE 

POLICE OFFICERS USED EXCESSIVE PHYSICAL FORCE TO 

"OBTAIN CUSTODY" OF TORRES, AND THE POLICE OFFICERS 

INTENDED TO DO SO. OUR SECOND ARGUMENT REVOLVES 

AROUND THE PRINCIPLE OF "STARE DECISIS." ACCORDING TO 

"STARE DECISIS," JUSTICES MUST LOOK AT PREVIOUS COURT 

PRECEDENT TO MAKE RULINGS THAT MOST LOGICALLY ALIGN 

WITH PRIOR PRECEDENT. IT IS OF NATURAL CONSEQUENCE 

THAT THE DECISION IN TORRES MUST SIMILARLY ALIGN WITH 

SUPREME COURT PRECEDENT. HOWEVER, A RESPONDENT 

RULING ON THIS CASE WOULD CONTRADICT PRIOR PRECEDENT. 
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ARGUMENT 

 

On  July 15, 2014, two police officers pursued a 

woman, Roxanne Torres, who had been using 

methamphetamine and was “tripping out.” The 

officers noticed her making "furtive" and "aggressive" 

moments and pursued Torres, while Torres, without 

the knowledge that the men were police officers, 

thought she was being carjacked. When Torres 

attempted to speed away, both officers fired their 

guns at her vehicle. In 2016, Torres sued both police 

officers for violating her Constitutional rights under 

the Fourth Amendment, claiming that the men used 

"excessive force" in seizing her. But the district court 

claimed that there was no seizure, therefore her 

rights were not violated. The US Court of Appeals for 

the Tenth Circuit affirmed in 2019, stating that 

Torres was not seized by the officers' use of force 

because the gunshot did not restrain her "freedom of 

movement".  

 

Torres petitioned the Supreme Court for a writ 

of certiorari in 2019, to which the Supreme Court 

granted review. This case raises the question for the 

Court: Is an unsuccessful attempt to detain a suspect 

by use of physical force a “seizure” within the 

meaning of the Fourth Amendment or must physical 

force be successful in detaining a suspect to 

constitute a “seizure”? 

 



7 

 

 

We the Petitioner agree that an unsuccessful 

attempt to detain a suspect by use of physical force is 

a “seizure” within the meaning of the Fourth 

Amendment for two reasons. First, using the doctrine 

of original intent, we can demonstrate that a 

"seizure" equates to a "common law arrest," and the 

latter includes arrests in which the suspect escapes, 

therefore making Torres' arrest unconstitutional. 

Secondly, we prove that a Respondent ruling on this 

case would contradict prior precedent, specifically the 

rulings in California v. Hodari D., 499 U.S. 621 

(1991), and Brower v. County of Inyo, 489 U.S. 593 

(1989). 

 

Our first main argument is that a seizure is 

covered within common law. Since Torres' arrest 

would violate common law, it consequently violates 

the Constitution. The basis of this claim is rooted in 

three major lines of argumentation: (1) The definition 

of the Fourth Amendment; (2) The doctrine of original 

intent obligates us to use common law in deciding 

how to define "seizure;" and (3) Any common law 

arrest is a "seizure," therefore making the gunshots 

fired at Torres a "seizure".  

 

The Fourth Amendment to the Constitution of 

the United States reads "The right of the people to be 

secure in their persons, houses, papers, and effects, 
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against unreasonable searches and seizures, shall not 

be violated, and no warrants shall issue, but upon 

probable cause, supported by oath or affirmation, and 

particularly describing the place to be searched, and 

the persons or things to be seized." The word "search" 

and "seizure" are quoted in the Fourth Amendment, 

both established to protect one's privacy under the 

US constitution. Since we assert that Torres was 

seized, this claim will naturally argue about the 

language established in the Fourth Amendment. 

 

Common law is the basis for the United States' 

judicial system, and has informed its functions 

considerably from the Constitutions' creation to 

modern day. Therefore consequently common law 

informed the Framers' intentions while drafting the 

Fourth Amendment. Since the doctrine of original 

intent holds that we must consider the Framers' 

original intent of creating amendments, we must 

consider common law in deciding how to define 

"seizure" as it was used by the Framers at the time of 

writing the Fourth Amendment. 

 

In the supreme court case California v. Hodari 

D., 499 U.S. 621 (1991), this Court considered 

whether at the time Hodari D, the defendant, 

dropped the drugs, he had been "seized" within the 

meaning of the Fourth Amendment. To do this, they 

looked to common law. Additionally, expert sources 
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affirm this interpretation. Looking at the William 

and Mary Bill of Rights Journal, it highlights that "to 

understand the Supreme Court’s current Fourth 

Amendment doctrine, it is critical to understand the 

common law." Therefore we must look to common law 

in this case to define a "seizure." 

 

Any common law arrest is a "seizure," 

therefore making the gunshots fired at Torres a 

"seizure." This assertion is made since the sources 

collected by Hodari D. confirm that, using common 

law, an arrest could be affected by the "slightest 

physical contact." The Court elaborated on this 

definition of a common law arrest, stating that “‘an 

officer effects a [common law arrest] arrest of a 

person whom he has authority to arrest, by laying his 

hand on him for the purpose of arresting him, though 

he may not succeed in stopping and holding him.’” 

 

We once again look to the doctrine of original 

intent and historical sources to confirm this 

interpretation. In A Dictionary of the English 

Language (1755), Samuel Johnson defines the term 

“arrest” as including "to seize by a mandate from a 

court or officer of justice” and to “seize, to lay hands 

on.” Applying this principle of common law to the 

Fourth Amendment, clearly Torres' arrest was a 

violation of the Amendment because there was no 

"mandate'' obtained by the police officers. 
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Furthermore, the officers used excessive physical 

force, gunshots, to "lay hands" on her. Even though 

the police officers did not permanently stop Torres, 

their use of excessive physical force through gunshots 

did constitute a seizure.  

 

Additionally, a verdict in favor of the 

Respondent would overturn precedent, and go against 

the principle of stare decisis that this court holds 

high in regard. Aside from defining a "seizure," 

common law also outlines stare decisis, the principle 

of relying on past precedent to inform rulings on 

cases. As Justice Stephen Breyer states in Randall v. 

Sorrell 548 US 230 (2006), "Stare decisis avoids the 

instability and unfairness that accompany disruption 

of settled legal expectations. For this reason, the rule 

of law demands that adhering to our prior case law be 

the norm." The constitutional question today must be 

decided in a manner that best aligns with previous 

precedent. The Petitioner can clearly fulfill this 

obligation while Respondent arguments fail to do so. 

 

Hodari D. clearly concludes that “The word 

‘seizure’ readily bears the meaning of a laying on of 

hands or application of physical force to restrain 

movement, even when it is ultimately unsuccessful.” 

As the gunshots were a clear application of physical 

force, the shooting of Torres was clearly a seizure. 
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Any contrary arguments directly contradict Hodari 

D's precedent.  

 

Furthermore, the precedent set in Brower V. 

Inyo also agrees with a Petitioner ruling. The Court 

held that a Fourth Amendment violation occurs when 

the police intentionally acquire physical control of a 

person or possessions. In the case, the violation 

occurred because Caldwell clearly intended to 

continue driving, and the police actions intended to 

forcibly stop his car. Similarly, in Torres, Torres 

clearly intended to keep driving, and the gunshots 

fired by the police intended to forcibly stop her 

movement. Although it was not ultimately successful, 

the police still had the intent of acquiring physical 

control of Torres, therefore making the gunshots a 

"seizure" under the Fourth Amendment.  

 

 

Ultimately, application of the common law rule 

here also promotes the aims of the Fourth 

Amendment. By all accounts, the Amendment is 

designed to shield the “security of individuals against 

arbitrary invasions by governmental officials.” 

Carpenter v. United States, 138 S. Ct. 2206, 2213 

(2018) (quotation marks omitted). But unless this 

Court applies the common law’s broad definition of 

“arrest” here, law enforcement officers who lack a 

valid justification will be able to shoot or otherwise 
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physically harm individuals with no constitutional 

accountability—so long as those individuals 

successfully escape the officers’ violence. That result 

would significantly weaken the Amendment’s value 

in protecting individual liberty from unjustified 

government intrusions, therefore requiring that the 

Court issue a Petitioner verdict in this case.  
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CONCLUSION 

THE FOURTH AMENDMENT TO THE CONSTITUTION EXISTS SO 

THAT PEOPLE ARE PROTECTED FROM VIOLATIONS OF THEIR 

PRIVACY THROUGH UNREASONABLE SEARCHES AND SEIZURES. 

WITHOUT THE AMENDMENT, POLICE OFFICERS WOULD BE 

ABLE TO ARREST ANYONE WITHOUT PROBABLE CAUSE AND 

ENDANGER ONE'S PRIVACY IN THE ABSENCE OF A WARRANT. IN 

INTERPRETING THE MEANING OF THE FOURTH AMENDMENT, 

AN UNREASONABLE "SEIZURE" MUST RETAIN THE MEANING 

THAT THE FRAMERS FIRST INTENDED IT TO HAVE, ACCORDING 

TO THE DOCTRINE OF ORIGINAL INTENT.  DOING SO, A 

"SEIZURE" IS EQUIVALENT TO A "COMMON LAW ARREST" WHICH 

OCCURS, WITH THE "SLIGHTEST PHYSICAL CONTACT" (SEE 

CALIFORNIA V. H ODARI D., 499 U.S. 621 (1991)). EVEN IF 

A SUSPECT EVENTUALLY ESCAPES DETAINMENT. THEREFORE, 

AN ARREST USING EXCESSIVE PHYSICAL CONTACT IS 

UNREASONABLE, REGARDLESS OF WHETHER THE ATTEMPT WAS 

SUCCESSFUL OR NOT. IMPLYING OTHERWISE WOULD SET A 

DANGEROUS PRECEDENT THAT OFFICERS OF THE LAW COULD 

JUSTIFIABLY USE EXCESSIVE PHYSICAL FORCE ON ANY CITIZEN 

WITHOUT CAUSE, AS LONG AS THE ATTEMPT IS UNSUCCESSFUL. 

THIS ALTERNATIVE CLEARLY VIOLATES THE INHERENT RIGHT 

TO PRIVACY AND LIBERTY OF ANY PERSON, AS THEY MUST NOT 

BE HARMED BY "UNREASONABLE SEIZURES" IN ANY CASE. IN 

ORDER TO PRESERVE THE ORIGINAL MEANING OF THE FOURTH 

AMENDMENT, WE MUST FOLLOW ITS PUBLIC INTENTIONS AT 

THE TIME OF CONCEPTION, ILLUSTRATED BY COMMON LAW. 

THE PRINCIPLE OF STARE DECISIS CONFIRMS THIS 

INTERPRETATION OF A "SEIZURE." STARE DECISIS STATES THAT 

WE MUST LOOK AT SIMILAR PREVIOUS CASES IN ORDER TO 

DECIDE PRESENT ONES, AND RULE WITH A SIMILAR VERDICT TO 

SYNONYMOUS CASES. THIS PRINCIPLE IS CRUCIAL BECAUSE IT 

ALLOWS THE LAW TO REMAIN STABLE AND MAINTAINS ITS 
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INTEGRITY BY APPLYING THE LAW EQUALLY TO DIFFERENT 

GROUPS WHEN THEY ARE IN SIMILAR CIRCUMSTANCES. 

THEREFORE, APPLYING STARE DECISIS TO THIS CASE, WE MUST 

HAVE A VERDICT THAT MOST CLOSELY FOLLOWS VERDICTS IN 

PREVIOUS CASES THAT ALSO CONSIDERED THE DEFINITION OF A 

"SEIZURE" WITHIN THE FOURTH AMENDMENT. BOTH 

CALIFORNIA V. HODARI D., 499 U.S. 621 (1991) AND 

BROWER V. COUNTY OF INYO, 489 U.S. 593 (1989) AGREE 

WITH A PETITIONER VERDICT BY AGREEING THAT COMMON 

LAW SHOULD BE USED IN DEFINING A "SEIZURE" AND THAT A 

"SEIZURE" OCCURS BASED ON INTENT, THUS IF THE POLICE 

OFFICERS INTENDED TO SEIZE TORRES, AND TORRES 

INTENDED TO CONTINUE DRIVING, THE GUNSHOTS 

CONSTITUTED EXCESSIVE PHYSICAL FORCE OR A "SEIZURE." AN 

OPPOSITE RULING WOULD CONFUSE PRECEDENT AND 

COMPLICATE FUTURE RULINGS, CLEARLY UNFAVORABLE UNDER 

STARE DECISIS. THUS, BECAUSE A "SEIZURE" IS A "COMMON 

LAW ARREST" AND THEREFORE OCCURS WHETHER OR NOT THE 

SUSPECT ESCAPES, AND BECAUSE PRECEDENT SUPPORTS THIS 

CONCLUSION, THE PETITIONERS AFFIRM THAT AN 

UNSUCCESSFUL ATTEMPT TO DETAIN A SUSPECT BY USE OF 

PHYSICAL FORCE IS A "SEIZURE" WITHIN THE MEANING OF THE 

FOURTH AMENDMENT. 
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